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and was not a passenger for hire as were the parties in R. R. Co. v. Lock- 
wood, 17 Wall. 357, 21 L. Ed. 627, and Grand Trunk R. R. Co. v. Stevens, 
95 U. S. 655. See also Voight v. R. R., 176 TJ. S. 498, 20 Sup. Ct., Rep. 385. 
The principal case is supported by the weight of authority, and since the par- 
ties were free to enter into the contract, upon principle, the stipulations vio- 
lated no rule of public policy. See Duff v. Great Northern R. Co., It. h. 
R.4C. L. 178; Payne v. R. R. Co., 157 Ind. 616, 56 L. R. A. 472; same, 
though not signing the agreement, Quimby v. Boston & Maine R. Co., 150 
Mass. 365, 5 L. R. A. 846, 23 N. E. Rep. 205. Contra, Mobile & O. R. Co. 
v. Hopkins, 41 Ala. 486, 94 Am. Dec. 607; Gulf R. Co. v. McGown, 65 Tex. 
640. See also Elliot on Railroads, Vol. 4, Sees. 1497-1498. This case, 
however, does not hold that a gratuitous passenger cannot recover in the 
absence of stipulations on the part of the company, nor that in cases of wilful 
or wanton negligence recovery would be denied. As to the questions of stipu- 
lations against liability in the case of passengers for hire, the liability of a 
railroad company is unchanged by this decision. 

Carriers — Signed Ticket Not the Contract. — Defendant oper- 
ated a special train known as the Owl, with a limited number of sleepers, and 
with no accommodation for passengers except those having berths. The 
plaintiff applied for a ticket on this train, and was informed that such ticket 
would not be good unless he had a berth. He then purchased the ticket which 
recited that it was good only on the Owl train, but said nothing about berth 
requirements. He then tried to purchase a berth, but was told that they were 
all sold. He then boarded the train, although again told that he could not 
ride without a berth ticket. He was ejected, and brings this action for damages. 
Held, that he cannot recover. Ames v. Southern Pacific Co. (1904), — Cal. 
— , 75 Pac. Rep. 310. 

The majority of the court hold in accordance with the great weight of 
authority that a ticket is not a contract, but a mere token, and hence the real 
contract may be shown. Elmore v. Sands, 54 N. Y. 512; Rawson v. Railroad 
Co., 48 N. Y. 212. Thedissenting opinion, however, holds that where a ticket is 
signed by both parties it becomes a contract binding on the parties so far as it 
expresses the terms thereof, and hence that parol evidence is inadmissible to 
prove that an unconditional written obligation is not to be performed except 
upon a continuency not stated in the writing. 

Constitutional Law— Class Legislation— Use op Flag for Adver- 
tising Purposes. — Defendant was imprisoned for having in his possession 
for sale cigars, in boxes, upon which was printed a representation of the 
American flag. Penal code, \ 640, prohibits the use of the American flag for 
advertising purposes to merchants and manufacturers, but permits publishers, 
jewelers and stationers to use the symbol in their business. Held, uncon- 
stitutional as class legislation. People v. Van De Car (1904), — N. Y. — , 86 
N. Y. Supp. 644. 

The decision seems clearly right. Such legislation can be enforced only 
as an exercise of the police power and it is difficult to see how a representa- 
tion of the national flag upon the cover of a cigar box would be any more 
likely to endanger the public health, safety or morals, than when printed 
upon the cover of a book. ' Such a symbol could no more make a bad book 
good than it could make a box of good cigars bad. During the Spanish war 
considerable popular feeling was aroused by the indiscriminate use of the flag 
for commercial purposes, and since then a number of states have enacted laws 
restraining such use. In 1899, Illinois passed an act making it unlawful to 
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display the national flag for advertising purposes, but not restricting its use 
in exhibitions of art. This act was declared unconstitutional by the supreme 
court of that state. "The legislature clearly has no power to deny to 
plaintiff .in error the right to use the national flag to advertise his business 
. . . and at the same time to permit artists or art exhibitors to use'the 
same." Ruhstrat v. People, 185 111. 133, 57 N. E. 41, 49 L. R. A. 181, 76 
Am. St. Rep.30. The legislature in enacting such statutes may think that the 
discrimination is justified from the fact that an art exhibition appeals to 
higher sentiments than does the advertising of a merchant. The New York 
statute was enacted April 24, 1903. In that same year Nebraska, Utah, 
Missouri, Delaware, and New Mexico enacted similar statutes forbidding the 
use of the flag for advertising merchandise, but providing that the prohibition 
shall not apply to a newspaper, periodical, book, pamphlet, circular, certi- 
ficate, diploma, warrant or commission of appointment to office, ornamental 
picture, article of jewelry, or stationery for use in correspondence. The New 
Mexico statute differs in that the only use of the device not prohibited is 
upon ballots for voting. The question is a novel one and capable of final 
adjudication only by the supreme court of the United States. 

Constitutional Law— Jurisdiction of Equity to try Title to 
Office — Injunction. — In 1900 one C was appointed superintendent of the 
Albany Penitentiary for a term of five years, at an annual salary of $3,000. 
In 1902 the legislature passed a statute providing that the salary might be 
fixed by the commissioners of the penitentiary ; also authorizing them at their 
discretion to dispense with the services of the superintendent and place the 
penitentiary under the custody of the sheriff. The commissioners, acting 
under this authority, attempted to discharge C and turn the office over to the 
sheriff. C brings this action under the code, and asks that a mandamus 
issue against the treasurer to compel the payment of his salary and for an 
injunction restraining the commissioners from interfering with the exercise 
of his duties and privileges as superintendent. He alleges that the act is 
unconstitutional because it embraces more than one subject, and that the 
subject is not expressed in the title. Held, (1.) that the act is unconstitu- 
tional because the subject is not sufficiently expressed in the title; (2.) that 
the mandamus should issue; (3.) that the injunction should be refused. Cor- 
scadden v. Howe; Corscadden v. Haswell et al. (1904), — N. Y. — , 69 N. E. 
Rep. 1114. 

The court is unanimous as to the unconstitutionality of the Act, and in 
holding that mandamus should issue. The injunction prayed for is refused 
on the ground that equity has no jurisdiction to try title to office. Parker, 
C. J., O'Brien, and Wormer, J J., dissent from the refusal to grant the 
injunction. Parker, C. J., concedes that Equity cannot try title to office, 
but he maintains that the title to office is not involved. The decisions are 
uniform in declaring that equity will not try the title to office by injunction. 
Tappan v. Gray, 9 Paige 507 ; Matter of Sawyer, 124 U. S. 200 ; White v. 
Berry, 171 U. S. 366; People ex rel. JVood v. Draper, 24 Barb. 265; Moll v. 
Connolly, 50 Barb. 516; Mechbm on Public Officers, 994; High on 
Injunctions, 1312. But it seems that Chief Justice Parker is correct in his 
contention that the question of title to office is not involved. Whatever ques- 
tion of title to office there may have been, was determined by the decision 
that the statute is unconstitutional and by the granting of the mandamus. 
If a public officer can be protected in the discharge of his duties against a 
mere trespasser without claim of right, he surely may be against one whose 
claim has been declared void. Rathbone v. Wirth, 150 N. Y. 459, is in point, 



